Standard Form of Agreement Between
Design-Builder and Design-Suild
Subcontractor - Lump Sum

This document has important legal consequences. Consultation wiih an
attorney is recommended with respect to its completion or modificatio:

This AGREEMENT is made as of the 16th day of March in the year of 2021, by and between the following
parties, for services in connection with the Project ider: low:

DESIGN-BUILDER:

Bernards Bros., Inc.
555 First Street
San Fernando, CA 91340

DESIGN-BUILD SUBCONTRACTOR

Acme Construction
P.O. Box 1234
Los Angeles, CA 01

PROJECT:

Sampie Project
56 Any Street
_os Angeles 0001

OWNER:

UC Any 2
123 Any Street
Los Angeles, CA 90001

In consideration of the mutual covenants and obligations contained herein, Design-Builder and
Design-Build Subcontractor agree as set forth herein.



Article 1

General
1.1 Basic Purpose.

1.1.1  Design-Builder has contracted with Owner to provide the services necessary for the
design and construction of the Project as set forth in the Design-Build Agreement. Design-Build
Subcontractor, through itself, Design Consultants and Sub-Subcontractors, agrees to provide all
design, construction and other aspects of the Work consistent with the Contract Documents.
Design-Builder and Design-Build Subcontractor agree that to the extent applicable to the
performance of the Work hereunder, Design-Build Subcontractor shall have the same rights,
responsibilities, and obligations as to Design-Builder as Design-Builder by the Design-Build
Agreement has against and to Owner, except as may be modified herein.

1.2 Basic Definitions.

1.21 Terms used in this Agreement shall h > meanings set forth in the Design-Build
Agreement between Owner and Design-Builder unless otherwise provided herein, with the
following specific terms defined as follows:

1.2.1.1 Agreement refers to this executed contract between Design-Builder and
Design-Build Subcontractor under DBIA Document 565, Standard Form of Agreement
Between Design-Builder and Design-Build Subcontractor - Lump Sum (2010 Edition). In
keeping with the DBIA License Agreement requirements regarding modifications to the
Standard Form DBIA Contract Document No. 565, both parties acknowledge that this
Agreement for this Project contains modifications to the terms of the Standard Form DBIA
Contract Doct nt No. 565. For the sake of clarity, all such modifications appear in this
Agreement without specific notation and both parties have read and agree to all the terms
of this Agreement for this ject

1.2.1.2 The Basis o Design Documents are those documents referenced in the
Design-Build Agreement which define the scope of work which the Design-Builder is
obligated to perform for the Owner. The Basis of Design Documents referenced in the
Design-Build Agre 1t may include, but are not limited to, RFP documents, Owner
Project Criteria, prograim requirements, scoping documents, Legal Requirements, bidding
requirements, reports, exhibits, plans, specifications, as-builts, and/or any other document
which describes the scope of work which Design-Builder is obligated to perform for the
Owner. Design-Build Subcontractor agrees to be bound to Design-Builder in the same

ver and to the same extent as Design-Builder is bound to Owner under the
Design-Buiid Agreement and Contract Documents, to the extent of the work provided for
in this Agreement. Further, wherever the Design-Build Agreement and Contract
Documents refer to Design-Builder, and the Work or requirement therein pertains to
Design-Build Subcontractor’s trade, craft, or type of Work, then such Work or requirement
shall be interpreted to apply to Design-Build Subcontractor instead of Design-Builder. The
term Basis of Design Documents shall also include those items listed in Attachment A,
which is an integral part of this Agreement.

1.2.1.3 Construction Documents are the documents consisting of Drawings and
Specifications, prepared or assembled consistent with the Basis of Design Documents
unless a deviation from the Basis of Design Documents is specifically set forth in a
Change Order.

1.2.1.4 Day or Days shall mean calendar days unless otherwise specifically noted in the
Contract Documents.

1.2.1.5 Design-Build Agreement refers to the contract between Design-Builder and
Owner for the design and construction of the Project and all exhibits, attachments, and
other Contract Documents enumerated and incorporated therein.
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1.2.1.6 Primary Design Consultant is the architect or other primary design firm which has
been hired by Design-Builder to provide comprehensive project design services in
accordance with the Design-Build Agreement.

1.2.1.7 Design Consultant is a qualified, licensed design professional who is employed
or retained by Design-Build Subcontractor to furnish design services required under the
Contract Documents. A Design Sub-Consultant is a qualiiied, licensed design
professional who is retained by the Design Consultant or employed or retained by anyone
under contract to Design Consultant, to furnish design services required under fi
Contract Documents.

1.2.1.8 Force Majeure Events are those events that are beyond the wrol of the
Design-Build Subcontractor, Design-Builder and Owner, including the evenis of wars,
floods, labor disputes, earthquakes, epidemics, rerse  weather conditions not
reasonably anticipated, and other acts of God

1.2.1.9 Hazardous Conditions are any materials, wastes, substances and chemicals
deemed to be hazardous under applicable Legal Requirements, or the handling, storage,
remediation, or disposal of which are requlated by applicable Legal Requirements.

1.2.1.10 Legal Requiremet e all applicable federal, state and local laws, codes,
ordinances, rules, regulationis, orders, and requirements of any insurance underwriter,
government or authority having jurisdiction o the parties, the Project or Site, the
practices involved in the Project or Site, or any Work. Any provisions of the Design-Build
Agreement which relate to the concept of Legal Requirements shall also be in effect
within this Agreement

1.2.1.11 Owner’s Project Criterl developed by or for Owner to describe Owner’s
program requirements and objectives for the Project, including use, space, price, time,
site  and expandability requirements, as well as submittal requirements and other
requirements governing Design-Builder's performance of the Work. Owner’s Project
Criteria  may inc conceptual documents, design criteria, design performance
specifications, design specifications, and LEED® or other sustainable design criteria and
other Projeci-specific technical materials and requirements. Any provisions of the
Design-Build Agreement which relate to the concept of Owner’s Project Criteria shall also
be in effeci within this Agreement.

1.2.1.12 Project Schedule refers to the schedule setting forth the dates by which the
various stages of both the design and construction of the Project must be performed so
as to satisfy Design-Builder’s obligations to Owner.

.1.13 Site is the land or premises on which the Project is located.

1.2.1.14 Sub-Subcontractor is any person or entity retained by Design-Build
Subcontractor as an independent contractor to perform a portion of the construction
aspects of Design-Build Subcontractor's Work and shall include materialmen and
suppliers.

1.2.1.15 Substantial Completion or Substantially Complete is the date on which the
Project, or an agreed upon portion of the Project, is sufficiently complete so that Owner
can occupy and use the Project or a portion thereof for its intended purposes. Any
provisions of the Design-Build Agreement which relate to Substantial Completion shall
govern this Agreement.

1.2.1.16 Work is comprised of all Design-Build Subcontractor’s design, construction and
other services required by the Contract Documents, including procuring and furnishing all
supervision, labor, inspection, testing, start-up, materials, tools, equipment, machinery,
transportation, temporary utilities, temporary facilities and all other items and services
reasonably inferable from this Agreement and the other Contract Documents necessary to
complete the Design-Build Subcontractor’s portion of the Project as described herein,
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including but not limited to the Work identified in Attachment C.

1.2.1.17 Design-Builder as used throughout this Agreement, its related attachments, and
within other documents associated with the Project, shall be deemed to have the same
meaning as the term Contractor whenever the term Contractor is used in this Agreement,
its related attachments, and within other documents associated with the Project.

1.2.1.18 Design-Build Subcontractor as used throughout this Agreement, its related
attachments, and within other documents associated with the Project, shall be deemed i
have the same meaning as the term Subcontractor whenever the { Subcontractor is
used in this Agreement, its related attachments, and within other documents associated
with the Project.

1.3 Contract Documents.

1.3.1 The Contract Documents are comprised ¢ lowing:

1.3.1.1 All written modifications, amendments, minor changes and change orders to this
Agreement;

1.3.1.2 This Agreement, including all exhibits and attachments.

1.3.1.3 The Design-Build Agreement; to the extent the Design-Build Agreement relates to
the Work and the terms and conditions under which the Work shall be performed.

1.3.1.4 The Basis of Design Documents

1.3.1.5 The Constructic! cuments.

1.4 Interpretation and Intent.

141 Design-BL ~and Design-Build Subcontractor, prior to execution of the Agreement, have

carefully reviewed all th ntract Documents, including the various documents comprising the

Basis of Design Documenits, any conflicts or ambiguities. Design-Builder and Design-Build

Subcontractor have discussed and resolved any identified conflicts or ambiguities prior to
tion of the cment.

1.4.2 The Contract Documents are intended to be complementary and interpreted in harmony
S0 as fc onflict, with words and phrases interpreted consistent with construction and design
industry standards. In the event inconsistencies, conflicts, or ambiguities between or among the

ontract Documents are covered after execution of the Agreement, the Design-Builder and
Design-Build Subcontractor shall attempt to resolve such ambiguities, conflicts, or inconsistencies
informally, recognizing that the Contract Documents shall take precedence in the order in which
they sted in Section 1.3 hereof.

1.4.3 If Owner’s Project Criteria contain design specifications, Design-Build Subcontractor shall
be entitled to reasonably rely on the accuracy of the information represented in the design
specifications and its compatibility with other information set forth in Owner’s Project Criteria,
including any performance specifications, to the same extent as Design-Builder is entitled to so
rely in the Design-Build Agreement.

1.5 Mutual Obligations and Acknowledgments.

1.5.1 Design-Builder and Design-Build Subcontractor commit at all times to cooperate fully with
each other, and proceed on the basis of trust and good faith, to permit each party to realize the
benefits afforded under the Contract Documents. Design-Builder and Design-Build Subcontractor
shall perform their respective responsibilities, obligations and services in a timely manner to
facilitate the other’s timely and efficient performance and so as not to delay or interfere with the
other’s performance of its obligations under the Contract Documents.

1.5.2 Design-Builder and Design-Build Subcontractor acknowledge that they may have
cooperated with each other in the procurement of the Design-Build Agreement and that
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Design-Builder and Design-Build Subcontractor have met to review, discuss, and familiarize
themselves with the Design-Build Agreement, including the Basis of Design Documents.

1.5.3 Design-Builder and Design-Build Subcontractor acknowledge that the design services
performed by Design-Build Subcontractor hereunder relate to a part of the overall design of the
Project and the importance of having Design-Build Subcontractor’s design integrated into the
Project’s overall design concept. The parties commit to working with each other, and with
Design-Builder’s Primary Design Consultant, to facilitate the coordination and integration of
Design-Build Subcontractor’s design services and Work Product with the overall design concept
and Construction Documents. Design-Builder is responsible for the services performed by the
Primary Design Consultant, or other Subcontractors or Design-Build Subcontractors of
Design-Builder, but nothing herein is intended to relieve Design-Build Subcontractor of its
obligations to coordinate its Work with the services performed by the Primary Design Consultant,
other Subcontractor, or Design-Build Subcontractors.

1.6 Entire Agreement.

1.6.1 Subject to the limitation in Section 1.3.1.5, the Contract Docume all of which are
incorporated by reference into this Agreement, form the entire agreement between Design-Builder
and Design-Build Subcontractor and are as fully binding on the parties as if repeated herein. No
oral representations or other agreements have been made by the parties except as specifically
stated in the Contract Documents.

Article 2
Design-Build Subcontractoi’s Services and Responsibilities
2.1 General.

211 Design-Builder and Design-Build Subconiractor will meet periodically to discuss issues
affecting the administration and schedule of the Work, and implement the necessary procedures,
including but not limited to those relating to design submissions, schedule updates, submittals,

and payment, to iacilitate the ability of the parties to perform their obligations under this
Agreement.

2.1.2 Design-Build Subcontractor's Representative shall be reasonably available to
Design-Buill and shall have the necessary expertise and experience required to supervise the
Work. Design-Build Subcontractor's Representative shall communicate regularly with
Design-Builder and be vested with the authority to act on behalf of Design-Build
Subcontracior. The Design-Build Subcontractor’s Representative is subject to the approval of the
Design-Builder and shall not be changed without the written approval of the Design-Builder.
Design-Build Subcontractor shall replace its Representative upon the reasonable request of
Design-Builde

~n

3 Design-Build Subcontractor shall only communicate with Owner, Design-Builder’s Primary
Design Consultant or separate contractors of Design-Builder or Owner through Design-Builder.

2.2 Review of Site and Contract Documents.

Design-Build Subcontractor represents that it has examined the Site and the Contract
Documents prior to executing this Agreement so as to reasonably ascertain the nature of the
Work and the various conditions affecting the Work.

2.2.2 Design-Build Subcontractor shall promptly report to Design-Builder any errors,
inconsistencies, omissions, or violations of Legal Requirements that Design-Build Subcontractor
discovers. Design-Build Subcontractor shall be liable to Design-Builder for any damages resulting
from any such errors, inconsistencies, omissions, or violations of Legal Requirements which
Design-Build Subcontractor discovers or reasonably should have discovered and fails to report to
Design-Builder.

2.3 Design and Pre-Construction Services.
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2.3.1 Design-Build Subcontractor shall, consistent with applicable state licensing laws, provide
the architectural, engineering and other design professional services required to perform the
Work. Design-Build Subcontractor agrees that such services shall be provided through qualified,
licensed design professionals who are either (i) employed by Design-Build Subcontractor or (ii)
procured by Design-Build Subcontractor from qualified, licensed Design Consultants.

2.3.2 Design-Build Subcontractor shall not engage the services of any Design Consultant
without first obtaining the approval of Design-Builder, which approval shall not be unreasonably
withheld. Design-Build Subcontractor agrees that each Design Consultant shall be fully bound to
Design-Build Subcontractor in the same manner as Design-Build Subcontractor is bound to
Design-Builder for all the requirements of the Contract Documents which are applicable to the
Design Consultant’'s scope of services. Design-Build Subcontractor shall at times be
responsible for the services performed by its Design Consultants, and shall coordinate th
services of its Design Consultants to satisfy Design-Build Subcontractor’s ¢ itions under the
Contract Documents. Nothing in this Agreement shall relieve Design-Build Subcontractor from
responsibility for the services performed by its Design Consultants, or create any legal or
contractual relationship between Design-Builder and any Design Consultant.

2.3.3 The standard of care for all design professional ser s performed by Design-Build
Subcontractor and its Design Consultants pursuant o Agreement shall be the care and skill
ordinarily used by members of the design profession practicing under similar conditions at the
same time and locality of the Project.

2.3.4 Design-Build Subcontractor shall assist Design-Builder regarding the selection of building
systems, materials, and equipment, as well cost, schedule, and construction feasibility
assistance for the Work. Such assistarice shall include providing advice relative to, among other
things, labor availability, construction co:s procurement strategies (including scheduling the
procurement of items with long-lead times) related to the requirements set forth in the Contract
Documents for the Work.

2.3.5 In accordance with times set forth in the Project Schedule, Design-Build
Subcontractor shall submit to Design-Builder all interim design submissions and revisions for the
Work as required by the Contract Documie Interim design submissions shall be consistent with
the Basis of Design Documents as the Basis of Design Documents may have been modified in
accordance with Contract Documents. Such interim design submissions shall be in the form
and quantity called foi the Contract Documents and may include design criteria, drawings,
diagrams and specifications ing forth the Project requirements. The submissions shall also
show the relationship of the Work (o the overall Project design. Design-Builder and Design-Build
Subcontractor agree that prior to the scheduled date for submitting all design submissions to
Jwner, Design-Builder, Design-Build Subcontractor and Design-Build Subcontractor’s Design
Consultant will hoid meetings for the purpose of discussing and monitoring the design for
consiste h the requirements of the Contract Documents.

In accordance with the Contract Documents and within the times set forth in the Project
Schedule, Design-Build Subcontractor shall submit to Design-Builder Construction Documents
setting forth in detail drawings and specifications describing the requirements for construction of
the Work and showing the relationship of the Work to the overall Project. The Construction
Docuivients shall be consistent with the latest set of interim design submissions, as such
submissions may have been modified in a design review meeting. Design-Build Subcontractor
shall provide the Construction Documents in the form and quantity called for in the Contract
Documents. Design-Build Subcontractor shall perform agreed upon revisions and submit revised
Construction Documents to Design-Builder for Design-Builder’s and Owner’s approval.

2.3.7 Design-Build Subcontractor shall attend and participate in such meetings as are held
between and among Owner, Design-Builder and Design-Builder’s Primary Design Consultant to
discuss interim design submissions and the Construction Documents for the Work. Design-Build
Subcontractor shall identify during each such meeting, among other things, the evolution of the
design and any changes or deviations from the Contract Documents, including the Basis of
Design Documents, or, if applicable, previously submitted design submissions. To the extent that
Design-Build Subcontractor fails to identify such changes or fails to produce Construction
Documents for the Work consistent with the Basis of Design Documents and identified and
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approved changes and Design-Builder incurs additional uncompensated costs as a result,
Design-Build Subcontractor shall be responsible for such costs. Minutes of the meetings,
including a full listing of all changes, will be maintained by Design-Builder and provided to all
attendees for review. Design-Build Subcontractor shall review such minutes and provide notice of
any objections thereto within five days from the date the minutes are made available to
Design-Build Subcontractor; and if no such written objection is provided to Design-Builder by
Design-Build Subcontractor, the minutes shall be deemed to be accurate. The Construction
Documents for the Work shall be consistent with the latest set of interim design submissions as
such submissions may have been modified in a design review meef and recorded in the
meeting minutes.

2.3.8 In addition to the interim design submissions and Construction Documents, if requested
by Design-Builder, Design-Build Subcontractor shall prepare (i) those design ments and
pricing information for the Work that may be necessary for budgetary purposes and (ii) interim
design submissions and Construction Documents for the Work required to permit commencement
of construction on a portion of the Project bef entire nstruction Documents for the
Project are completed.

2.3.9 Design-Builder’'s and Owner’s review and/or approval of interim design submissions and
the Construction Documents are for the purpose of mutually establishing a conformed set of
Construction Documents for the Work compatible with the requirements of the Contract
Documents. The review and/or approval by either Design-Builder or Owner of any interim design
submission or the Construction Documents shali not be deemed to transfer any design liability
from Design-Build Subcontractor to Design-Builder or Owner.

2.3.10 Design-Build Subcontractor will, at its own cost, revise any interim design submission or
Construction Document it has provided to correct any errors, mistakes or omissions. Such
revisions shall be performed timely and so as not to jeopardize the Project Schedule.

2.4 Construction Services Generaliy

241 Design-Build Subcontractor shall perform all construction activities efficiently and with the
requisite expertise, sKill competence to satisfy the requirements of the Contract Documents
and the Project Schedule.

2 Atthe est of Design-Builder, Design-Build Subcontractor shall attend meetings with
Design-Builder, Owner, and/or separate design professionals or contractors of Design-Builder or
Owner to discuss design and/or construction issues which may arise during the Project.

2.5 Submittais and Substitutions.

2,51 In accordance with the Contract Documents and the Project Schedule, Design-Build
Subcontracior shall submit for Design-Builder’s review and approval submittals, including shop
drawi produced electronically to suit the requirements of Design-Builder which may include
BIM technology utilizing software protocols which are acceptable to Design-Builder, product data
and samples. Design-Builder shall advise Design-Build Subcontractor on or before the meeting
required by Section 2.1.1 hereof of the submittal requirements for the Project. Any variances with
the Construction Documents shall be specifically identified in Design-Build Subcontractor’s
submittals. Design-Builder’s review and approval shall not relieve Design-Build Subcontractor of
its responsibilities to perform the Work in accordance with the Construction Documents unless
Design-Builder expressly approves in writing any such variance in its response to Design-Build
Subcontractor’s submittals. Design-Build Subcontractor shall make any necessary revisions to the
submittals requested by Design-Builder.

2.5.2 Design-Build Subcontractor shall not make any substitutions in the Work or procedures or
methods specified by Owner, Design-Builder or the Construction Documents for performing the
Work unless it first receives written approval for such substitution from Design-Builder.

2.6 Sub-Subcontractors.

2.6.1 Design-Build Subcontractor shall employ only Sub-Subcontractors who are reasonably
satisfactory to Design-Builder and who are duly licensed and qualified to perform the Work
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consistent with the Contract Documents. Design-Build Subcontractor agrees that each
Sub-Subcontractor shall be fully bound to Design-Build Subcontractor in the same manner as
Design-Build Subcontractor is bound to Design-Builder for all the requirements of the Contract
Documents to the extent applicable to the Sub-Subcontractor’s scope of work.

2.6.2 Design-Build Subcontractor assumes responsibility to Design-Builder for the proper
performance of the Work of Sub-Subcontractors and any acts and omissions in connection with
such performance. Design-Build Subcontractor shall coordinate the activities of all
Sub-Subcontractors. Nothing in this Agreement is intended or deemed to relieve Design-Build
Subcontractor from responsibility for the work performed by its Sub-Subcontraciors, or create any
legal or contractual relationship between Owner or Design-Builder and any Sub-Subcontractor,
including but not limited to any third-party beneficiary rights.

2.7 Work of Others.

2.71 Design-Build Subcontractor agrees to reasonably cooperate with, and coordinate its
activities so as not to interfere with, those parties performing work at the Site, includ Jwner’s
and Design-Builder’s separate contractors, so that the Project can be completed in an orderly and
coordinated manner without unreasonable disruption.

2.7.2 If any part of the Work depends upon other work performed by Design-Builder, or
Design-Builder’s or Owner’s separate contraciors, Design-Build Sub ictor shall, prior to
proceeding with that part of the Work, inspect such other work and promptly notify Design-Builder
of any discovered discrepancies or defects that would render it unacceptable for the proper
performance of the Work. Design-Build Subconiractor shall not proceed with such part of the
Work without further direction from Design-Builder. Design-Builder shall promptly correct or cause
to be corrected any such discrepancy or defect in the other work. Except to the extent such
discrepancies or defects in such other work are latent, Desian-Build Subcontractor shall be liable
for appropriate losses or damages incurred due to any discrepancies or defects in such other
work not reported to Design-Builder by Design-Build Subcontractor.

2.8 Site Cleanup.

2.9 Ins

2.10

2.11

2.8.1 Design-Build Subcontractor shall at ail times keep the Site reasonably free from debris,
trash and construction wastes resulting from the performance of the Work. Upon Substantial
Completion of the Worl a portion of the Work, Design-Build Subcontractor shall remove all
debris, trash, construction 3, materials, equipment, machinery and tools arising from the
Work or applicable portions thereof to permit Owner to occupy the Project or a portion of the
Project for its intended use.

ection.

29.1 all reasonable times, Design-Build Subcontractor shall provide sufficient facilities for
ins tdon of the Work by Design-Builder at the Site and at all locations where portions of the
Work are in progress or various stages of completion. When appropriate portions of the Work are
ready for inspection, Design-Build Subcontractor shall notify Design-Builder.

Patents and Copyrights.

2.10.1 Design-Build Subcontractor shall pay all license fees and royalties due for items,
materials, methods, systems or processes applicable to the Work which are subject to copyrights
or patent rights and which are selected by Design-Build Subcontractor.

Legal Requirements.

2111 Design-Build Subcontractor shall perform the Work in accordance with all applicable
Legal Requirements.

211.2 Only in the event Design-Builder receives compensation or a time extension from the
Owner will the Contract Price and/or the times for completion of the Work be adjusted to
compensate Design-Build Subcontractor for the effects, if any, of any changes in the Legal
Requirements enacted after the date of the Agreement affecting the performance of the Work.
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212

213

214

215

Government Approvals and Permits.

2.12.1 Design-Build Subcontractor shall obtain and pay for the necessary permits, approvals,
licenses, government charges and inspection fees required for the prosecution of the Work.

2.12.2 Design-Build Subcontractor shall provide reasonable assistance to Design-Builder in
obtaining those permits, approvals and licenses, if any, that are the responsibility of Owner or
Design-Builder and related to the Work.

2.12.3 Design-Build Subcontractor shall make any revisions to the Consiruction Documents
necessary to secure permits, approvals, and licenses, including those which have been denied for
failure of the Construction Documents to meet Legal Requirements.

Project Safety.

2.13.1 Design-Build Subcontractor recognizes the importance of performing the Wc a safe
manner so as to prevent damage, injury or loss to (i) all individuals at the Site, whether working or
visiting, (ii) the Work, including materials and equipment incorporated into the Work or stored
on-Site or off-Site, (iii) the work of others on the Prc d (iv) all other property at the Site or
adjacent thereto. Design-Build Subcontractor assumes responsibi for implementing and
monitoring all safety precautions and programs related to the performanc the Work.

2.13.2 Design-Build Subcontractor and Sub-Subcontraciors shall comply with all Legal
Requirements relating to safety, as well as any Owner-specific and/or Design-Builder-specific
safety requirements set forth in the Contract Documents or established for the Project, provided
that such Owner-specific and/or Design-Builder-specific requirements do not violate any
applicable Legal Requirement. Design-Build Subcontractor will immediately report in writing any
safety-related injury, loss, damage or accident arising from the Work to Design-Builder’s
Representative and, to the extent mandated by Legal Requirements, to all government or
quasi-government authorities having jurisdiction over safety-related matters involving the Project
or the Work.

Warranty and Guarantee.

2.14.1 Design-Build St ntractor warrants to Design-Builder that the construction, including all
materials and equipment fi d as part of the construction, shall be new unless otherwise
specified in the Contract Documents, of good quality, in conformance with the Contract
Documents and free defects in materials and workmanship. Design-Build Subcontractor’s
rranty obligation excludes defects caused by abuse, alterations, or failure to maintain the Work
in a commercially reasonable manner. Nothing in this warranty is intended to limit any
manufactu /arranty which provides Owner and/or Design-Builder with greater warranty rights
than set forth in this Section 2.14 or the Contract Documents. Design-Build Subcontractor will
Je and, if requested, assign to Design-Builder all manufacturers’ warranties upon Substantial
Completion. In the event Design-Build Subcontractor is a corporation or limited liability company
and upon Design-Build Subcontractor's execution of this Subcontract, all officers and directors of
the corporation or all partners and principals of the limited liability company shall be deemed,
jointly and severally, to be personally liable to Design-Builder for the full and faithful performance
of this entire Subcontract and any modifications thereto in every case where Design-Build
Subcontractor does not supply a corporate surety bond to Design-Builder to guarantee the faithful
performance hereof.

Correction of Defective Work.

2.15.1 Design-Build Subcontractor agrees to correct any of the Work that is found not to be in
conformance with the Contract Documents, including that part of the Work subject to Section 2.14
hereof, within a period of one year from the date of Substantial Completion of the entire Work, or
within such longer period to the extent required by any specific warranty included in the Contract
Documents.

2.15.2 Design-Build Subcontractor shall, within seven (7) days of receipt of written notice from
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Design-Builder that the Work is not in conformance with the Contract Documents, take
meaningful steps to commence correction of such nonconforming Work, including the correction,
removal or replacement of the nonconforming Work and any damage caused to other parts of the
Work or the Project affected by the nonconforming Work. If Design-Build Subcontractor fails to
commence the necessary steps within such seven (7) day period, Design-Builder, in addition to
any other remedies provided under the Contract Documents, may provide Design-Build
Subcontractor with written notice that Design-Builder will commence correction of such
nonconforming Work with its own forces. If Design-Builder does perform such corrective Work,
Design-Build Subcontractor shall be responsible for all reasonable costs incurred by
Design-Builder in performing such correction. If the nonconforming Work creates an emergency
requiring an immediate response, the seven (7) day period identified herein shall be deemed
inapplicable.

If Design-Builder does perform such corrective Work, Design-Build Subcontractor shall be
responsible for all reasonable costs incurred by Design-Builder in performing such correction. If
the nonconforming Work creates an emergency requiring an immediate 1 onse, the seven (7)
day period identified herein shall be deemed inapplicable.

2.15.3 The one year period referenced in Section 2.15.1 above applies only to Design-Build
Subcontractor’s obligation to correct nonconforming Work and is not intended to constitute a
period of limitations for any other rights or remedies Design-Builder may have regarding
Design-Build Subcontractor’s obligations under the Contract Documents, or damages suffered by
Design-Builder due to Design-Build Subcontractor’s failure to properly perform its Work.

216  Start-Up and Training.

2.16.1 If required as part of D n-Build ¢ ontractor’'s Work, Design-Build Subcontractor
shall be responsible for the stari-up, testing, and commissioning of the Work, and shall train
Owner’s personnel with respect to the cperation and maintenance of the Work.

2.17 Hazardous Conditions

2.17.1 Design-Build Subcontractor is responsible for Hazardous Conditions introduced to the Site
by itself, Sub-Subcontraciors or anyone for whose acts they may be liable. Design-Build
Subcontractor shall indemn defend and hold harmless Owner, Design-Builder and their
officers, directors, employees and agents from and against all claims, losses, damages, liabilities,
and expenses, including attorneys’ fees and expenses, arising out of or resulting from those
Hazardous Conditions luced to the Site by Design-Build Subcontractor, Sub-Subcontractors
or anyone for whose acis they may be liable.

Article 3

Design-Builder’s Services and Responsibilities
3 imely Reviews and Approvals.

3.1.1 Design-Builder shall provide timely reviews and approvals of all interim design
submissions, Construction Documents and submittals, consistent with the turnaround times set
forth in the Project Schedule, or as agreed to by the parties at the meeting required under Section
2.1.1 hereof.

3.2 Design-Builder’s Representative.

3.21 Design-Builder’s Representative shall be responsible for providing
Design-Builder-supplied information and approvals in a timely manner to permit Design-Build
Subcontractor to fulfill its obligations under the Contract Documents.

3.3 Furnishing of Services and Information.

3.3.1  Unless expressly stated to the contrary in the Contract Documents, and to the extent
Design-Builder has received such items from Owner, Design-Builder shall provide for
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Design-Build Subcontractor’s information the items listed below. Design-Builder does not warrant
the accuracy or completeness of such items provided, however, that Design-Build Subcontractor
is entitled to rely on these items to the same extent Design-Builder is entitled to rely upon such
items in the Design-Build Agreement:

3.3.1.1 Surveys describing the property, boundaries, topography arnd reference points for
use during construction, including existing service and utility lines

3.3.1.2 Geotechnical studies describing subsurface conditions, ¢ other surve
describing other latent or concealed physical conditions at the Site;

3.3.1.3 Temporary and permanent easements, zoning and other requirements and
encumbrances affecting land use, or necessary to permit the proper construction of the
Project and enable Design-Build Subcontractor to perform the Work;

3.3.1.4 Alegal description of the Site;
3.3.1.5 Record drawings of any existing structures at the Site;

3.3.1.6 Environmental stud report id impact statements describing the
environmental conditions, including Hazardous Conditions, in existence at the Site;

3.3.1.7 Owner’s Project Criteric

3.3.1.8 All permits, approvals, and licenses set forth in the Owner’s Permit List attached
as an exhibit to the Design-Build Agreement; and

3.3.1.9 Test and inspection reporis

3.3.2 Upon Design-Build Subconiractor’s reasonable request, Design-Builder shall provide

Design-Build Subcontrac vith information in Design-Builder’'s possession regarding Owner’s
financial ability to pay for the W\ set forth in this Agreement.
3.3 Design-Builder shall make available to the Design-Build Subcontractor the Project

>chedule and appropriate updates thereto.

334 D Builder shall, upon request of Design-Build Subcontractor, provide Design-Build
Subconiractor with interim design documents and Construction Documents for portions of the
ject that are not being designed by Design-Build Subcontractor.

3.3.5 Design-Builder shall obtain those permits, approvals and licenses that are not required to
be provided by Owner pursuant to the Design-Build Agreement or by Design-Build Subcontractor
pursuaint to Section 2.12.1 hereof. Design-Builder shall provide reasonable assistance to
Design-Build Subcontractor in obtaining those permits, approvals and licenses that are
Design-Build Subcontractor’s responsibility.

3.4 Notification of Errors.

3.4.1 Design-Builder shall notify Design-Build Subcontractor of any errors, inconsistencies, or
omissions Design-Builder discovers in the Work. Notwithstanding anything to the contrary in this
Agreement, nothing in this Agreement shall relieve Design-Build Subcontractor of responsibility for
errors, inconsistencies, or omissions in the Work.

3.5 Attendance at Design Meetings.

3.5.1 Design-Builder shall afford Design-Build Subcontractor and its Sub-Subcontractors the
opportunity to attend all necessary design meetings with Owner, Design-Builder’s Primary Design
Consultant or others furnishing portions of the design for the Project.

3.6 Review and Approval of Submittals.
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3.6.1  Design-Builder shall review and return submittals, including shop drawings, product data
and samples, submitted by Design-Build Subcontractor. Design-Builder’s review of submittals
shall be only for the purpose of confirming general conformance with the Construction
Documents. Design-Builder’s review shall not relieve Design-Build Subcontractor of its
responsibilities to perform the Work in accordance with the Construction Documents unless
Design-Builder expressly approves in writing any such variance in its response to Design-Build
Subcontractor’s submittals. If revisions are necessary to a submittal prior to Design-Builder’s
approval, Design-Builder shall inform Design-Build Subcontractor of any such necessary
revisions.

3.7 Design-Builder’s Separate Contractors.

3.7.1 Design-Builder is responsible for all work performed on the Project or at the Site by
separate contractors under Design-Builder’s control. Design-Builder shall contractually require its
separate contractors to cooperate with, and coordinate their activities so as not to interfere with,
Design-Build Subcontractor’s ability to timely complete the Work consisient with the Contract
Documents.

Article 4

Ownership of Work Product
4.1 Work Product.

411 All drawings, =cifications and other documents and electronic data furnished by
Design-Build Subcontracior to Design-Builder under this Agreement (“Work Product”) are deemed
to be instruments of service and Design-Build Subcontractor shall retain ownership and property
interests therein provided, however, that ign-Build Subcontractor hereby grants Design-Builder
(for the purpose of allowing Design-Builder to grant to Owner), upon Design-Builder’s payment to
Design-Build S ontractor of amounts properly due under this Agreement, a license to use the
Work Product in connection with completing this Project. Notwithstanding the preceding sentence,
if the Design-Build Agreen grants ownership and/or property rights to Owner that conflict with
the above, then Design-Build Subcontractor hereby grants such rights to Design-Builder (for the

ose of allowing Design-Builder to grant to Owner) under the same terms and conditions that
Design-Builder grants such rights to Owner.

4.2 Agreement srant Rights to Owner.

2.1 Design-Build Subcontractor is fully aware of the ownership and property rights to use the
Work Product which may be granted to Owner therein. Design-Build Subcontractor accepts and
agrees to Owner’s ownership and property rights with respect to the Work Product contained in
the Design-Build Agreement.

4.3 Indemnification for Use of Work Product.

4.31 If either Design-Builder or Design-Build Subcontractor uses the Work Product on any
other project, such party agrees that it shall do so at its sole risk and without liability or legal
exposure to the other party, Owner, or anyone working through them. Such party further agrees
that it shall defend, indemnify and hold harmless the other party and Owner from and against any
and all claims, damages, liabilities, losses and expenses, including attorneys’ fees, arising out of
or resulting from such use of the Work Product on another project.

4.4 Use of Work Product On Termination or Default.

4.4.1 If Design-Builder terminates this Agreement for its convenience as set forth in Section 8.2
hereof, or if Design-Build Subcontractor elects to terminate this Agreement in accordance with
Section 8.5 of this Agreement, Design-Build Subcontractor, upon Design-Builder’s payment in full
of the amounts due Design-Build Subcontractor under the Contract Documents, grants
Design-Builder and Owner the same rights as set forth in Section 4.1.1 above to use the Work
Product to complete the Project and subsequently occupy the Project, conditioned on the
following:
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4.41.1 Use of the Work Product is at Design-Builder’s sole risk without liability or legal
exposure to Design-Build Subcontractor or anyone working by or through Design-Build
Subcontractor, and on Design-Builder’s obligation to provide the indemnity set forth in
Section 4.3 herein.

4.4.2 If this Agreement is terminated due to Design-Build Subcontractor's default pursuant to
Section 8.3 of this Agreement, then Design-Builder shall have the same rights as set forth in
Section 4.1.1 above to use the Work Product to complete the Project and subsequently occupy
the Project, and Design-Builder and Owner shall thereafter have the same rights and obligations
as set forth in Section 4.1.1 above. Notwithstanding the preceding sentence, if it is ultimately
determined that Design-Build Subcontractor was not in default, Design-Builder shall be deemed to
have terminated the Agreement for convenience, and Design-Build Subcontractor shall be entitled
to the rights and remedies set forth in Section 4.4.1 above.

Article 5

Time of Performance
5.1 Date of Commencement.

5.1.1 The Work shall commence within ten (10) days from the date of this Agreement unless
the parties mutually agree otherwise in writing.

5.2 Time of Completion.

5.2.1 It shall be Design-Build Subcontractor’s obligation to conform to Design-Builder’s Project
Schedule, which will be made lable to | gn-Build Subcontractor and will be subject to
change from time to time to accommodate the reasonable needs of the Project. Design-Build
Subcontractor shall, within ten days of iis receipt of this Agreement, provide to Design-Builder
proposed durations and sequencing of Design-Build Subcontractor’s work. Design-Builder shall
not be required to incorporate such propcsed information into the Project Schedule if in the
Design-Builder’s judgment such durations and sequencing would be incompatible with the
reasonable requirements for il verall Project Schedule. Design-Build Subcontractor shall also
prepare and obtain approval as required by the Contract Documents for all shop drawings, details,
samples, and do all other things necessary and incidental to the prosecution of his work in

conformance with the said Project Schedule. Design-Build Subcontractor shall coordinate the
work covered by Agreement with that of all other contractors, subcontractors, and of the
Design-Builder in a er that will facilitate the efficient completion of the entire work.

Design-Builder shall have complete control of the premises on which the work is to be performed
and shall have the right to decide the time or order in which the various portions of the work shall
be installed or the priority of the work of other subcontractors, and, in general, all matters
representing the timely and orderly conduct of the work of Design-Build Subcontractor on the
premis

ould Design-Build Subcontractor be delayed or caused to lose productivity in the prosecution or
completion of the work by the act, neglect or default of Owner, of Primary Design Consultant, or of
Design-Builder, or should Design-Build Subcontractor be delayed or caused to lose productivity
waiting for materials, if required by this Agreement to be furnished by Owner or Design-Builder, or
by damage caused by fire or other casualty for which Design-Build Subcontractor is not
responsible, or by the combined action of the workers, in no way caused by, or resulting from
default or collusion on the part of Design-Build Subcontractor, or in the event of a lockout by
Design-Builder, then the time herein fixed for the completion of the work shall be extended the
number of days that Design-Build Subcontractor has thus been delayed or has lost productivity,
but no allowance or extension shall be made unless a claim therefore is presented in writing to the
Design-Builder within 48 hours of the commencement of such delay or productivity loss, and
under no circumstances shall the time of completion be extended to a date which will prevent
Design-Builder from completing the entire project within the time that Owner allows Design-Builder
for such completion.

No claims for additional compensation or damages for delays or loss of productivity, whether
caused in whole or in part by Design-Builder or by other subcontractors or Owner, will be
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recoverable from Design-Builder, and said extension of time for the completion of Design-Build
Subcontractor’s work shall be the sole remedy of Design-Build Subcontractor; provided, however,
that in the event, and in such event only, that Design-Builder obtains additional compensation
from Owner on account of such delays or loss of productivity, Design-Build Subcontractor, shall
be entitled to such portion of the additional compensation so received by Design-Builder from
Owner as is equitable under all of the circumstances. Nothing herein contained shall require
Design-Builder to make any claim against Owner for such delays or loss of productivity, and it is
specifically agreed that the failure of Design-Builder to prosecute any such claim against Owner
shall not entitle Design-Build Subcontractor to any claim for damages against Design-Builder.

5.3 Time is of the Essence.

5.3.1 Design-Builder and Design-Build Subcontractor mutually agree that time is of the essence
with respect to the dates and times set forth in the Contract Documents and the Project Schedule.

5.4 Delays to the Work.
5.4.1 Notwithstanding any other provision to the contrary, any delay and resulting damages that
arise out of, or relate to, problems caused by Owner or for which Owner is responsible shall be
resolved pursuant to Section 13.3 hereof.

5.4.2 If the Project is delayed due to the Design-Build Subcontractor or anyone for whom

Design-Build Subcontractor is responsible, and n to Design-Builder or Owner, Design-Build
Subcontractor shall compensate and indemnify Design-Builder for all costs, damages, and
expenses arising from such delay, including but not limited to any liquidated damages or other

damages that Owner may assess against Design-Builder which are attributable to Design-Build
Subcontractor or anyone for whom Design-Build Subcontractor is responsible. In addition,
Design-Build Subcontractor shall, at the direction of Design-Builder and at Design-Build
Subcontractor’s own cost and exg work s overtime and take such other measures as
may be necessary to make up for all time lost in the completion of the Project due to such delay.

Article ©

Coritract Price

6.1 Contract Price

6.1.1  Design-Builder ¢ 3y Design-Build Subcontractor in accordance with Article 7 hereof
the sum of Two Million Three Hundred Forty-Eight Thousand Six Hundred Twenty-Three Dollars
($2,348,623.00) (“Contract Price”), subject to adjustments made in accordance with the Contract
Documents. Unless otherwise provided in the Contract Documents, the Contract Price is deemed
to include all sales, use, consumer and other taxes mandated by applicable Legal Requirements.

Design-E or is not responsible for Design-Build Subcontractor’s bidding or estimating mistakes
or scalculation of market conditions or for the potential risks or rewards of future cost
Ictuation.

6.2 Markups for Changes.

6.2.1 In the event of modification to the scope of work to be performed by Design-Build
Subcontractor, the “markup” rate on any Change Order Request shall be constrained to the terms
Design-Builder is bound to in the Design Build Agreement with Owner or as specifically outlined in
Attachment B of this Agreement.

Article 7

Procedure for Payment
7.1 Schedule of Values.

7.1.1  Unless required by Design-Builder upon execution of this Agreement, within ten (10) days
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of execution of the Agreement, Design-Build Subcontractor shall submit for Design-Builder’s
review and approval a schedule of values for all of the Work. The Schedule of Values will (i)
subdivide the Work into its respective parts; (ii) include values for all items comprising the Work
and (iii) upon approval of Design-Builder serve as the basis for monthly progress payments made
to Design-Build Subcontractor throughout the Work. See also the requirements for payments via
an electronic payment system as outlined in Attachment B.

7.2 Progress Payments.

7.21 Design-Build Subcontractor’s shall submit monthly Applications for Payment requesting
payment for all Work performed as of the date of the Application for Payment. The £ cation for
Payment shall be accompanied by all supporting documentation required by the Contract
Documents, including but not limited to statutory lien waivers and releases from Design-Bt
Subcontractor and its Design Consultants and Subcontractors of every tier.

7.2.2 The Application for Payment may request payment for equipment and materials not yet
incorporated into the Project, provided that (i) the Owner and Design-Builder are satisfied that the
equipment and materials are suitably stored at either the Site or another acceptable location, (ii)

the equipment and materials are protected by suitable insurance, and (iii) upon payment, the
Owner and Design-Builder will receive the equipment and materials free and clear of all liens and
encumbrances.

7.2.3 The Application for Payment shall constitute Design-Build Subcontractor’s representation
that the Work has been performed consistent with the Contract Documents, has progressed to
the point indicated in the Application for Payment, and that title to all Work will pass to Owner free
and clear of all claims, liens, encumbrances, and security interests upon the incorporation of the
Work into the Project, or upon Des Build Subcontractor’s receipt of payment, whichever occurs
earlier.

7.2.4 Design-Builder shall make payment on Design-Build Subcontractor’s properly submitted
and accurate Application for Payment within three (3) days after Design-Builder’s receipt of
payment from Owner ¢ ccount of Design-Build Subcontractor’s monthly Application for
Payment, but in each case less total of payments previously made, and less amounts properly
withheld under this Agreement.

7.3 Retainage sgress Pay its.

7.3 Design-Builder will retain from each of Design-Build Subcontractor’s Application for
Payment five 1 (5.00 Unless mutually agreed otherwise between the parties, retainage
will be included in Design-Builder’s final payment to Design-Build Subcontractor, provided
Design-Builder has received such retained amounts from Owner.

7.4 Withholding of Payments.

7.41 Design-Builder may withhold, or on account of subsequently discovered evidence, nullify
the whole or a part of any payment due to such extent as may be necessary to protect
Design-Builder from loss on account of (1) defective work not remedied; (2) claims filed or
reasonable evidence indicating probable filing of claim; (3) failure of Design-Build Subcontractor to
make payments promptly to his design consultants or subcontractors or for material, labor, or for
fringe benefits; (4) a reasonable doubt that this Agreement can be completed for the balance then
unpaid; (5) damage to another subcontractor. In the event Design-Builder elects to withhold funds
on account of any of the referenced items above, Design-Builder may withhold one hundred fifty
percent of the value of such item or items. When the above grounds are removed, such amounts
as are then due and owing shall be paid or credited to Design-Build Subcontractor.

7.5 Final Payment.

7.5.1 Design-Build Subcontractor shall submit its Final Application for Payment to
Design-Builder in accordance with Section 7.5.2 below. Design-Builder shall make payment on
Design-Build Subcontractor’s properly submitted and accurate Final Application for Payment
within ten (10) days after Design-Builder’s receipt of final payment from Owner on account of
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Design-Build Subcontractor’'s Final Application for Payment, provided also that Design-Build
Subcontractor has satisfied the requirements for final payment set forth in Section 7.5.2 below.

7.5.2 At the time of submission of its Final Application for Payment, Design-Build Subcontractor
shall provide the following information:

7.5.2.1 An affidavit that there are no claims, obligations or liens outstanding or unsatisfied
for labor, services, material, equipment, taxes or other items performed, furnished or
incurred for or in connection with the Work which will in any way affect Design-Builder’s or
Owner’s interests;

7.5.2.2 A general release executed by Design-Build Subcontractor waiving, upon receipt
of final payment by Design-Build Subcontractor, all claims, except those claims previously
made in writing to Design-Builder and remaining unsettled at the time of final payment;

7.5.2.3 Consent of Design-Build Subcontractor’s surety, if any, to final payment;

7.5.2.4 All operating manuals, warranties and other deliverables required by the Contract
Documents; and

7.5.2.5 Certificates of insurance confirming that required coverages will remain in effect
consistent with the requirements of the Contract Documents.

7.5.3 Upon receiving final payment from Design-Builder, Design-Builder Subcontractor waives
all claims against Design-Builder except those claims, if any, that are expressly identified in writing
by Design-Build Subcontractor at the time it accepts final payment from Design-Builder.

7.6 Pay When Paid.

7.6.1 In the event of delayed payment or non-payment by Owner, Design-Build Subcontractor
agrees that its claim for nent against Design-Builder (and the surety on any payment bond
applicable to Design-Builder) shall be suspended and abated, on an interest-free basis, until such
time as Design-Builder has had the opportunity to fully exhaust all of its legal remedies for
payment against Owner, Owrnier's property d /or any construction lender to Owner. Nothing
herein shall be deemed to deny or limit Design-Build Subcontractor’s separate mechanic’s lien or
stop payment notice rights against ithe Project property or funds.

7.7 Interest.

7.7 Payments due and unpaid under this Agreement shall bear interest commencing five (5)
lays after payment is due at the rate of three percent (3%) per annum.

7.8 Advance Pa: S,

Design-Builder has the right, at its sole option, to advance any payment due Design-Build
Subcontractor under this Agreement.

7.9 Payment Not Acceptance.

7.9.1 No payment to Design-Build Subcontractor under this Agreement shall be evidence of, or
construed to be, acceptance of defective, faulty, improper or non-conforming work.

7.10 Design-Build Subcontractor’s Payment Obligations.

7.10.1 Design-Build Subcontractor will pay its Design Consultants and Sub-Subcontractors, in
accordance with its contractual obligations to such parties, all the amounts Design-Build
Subcontractor has received from Design-Builder on account of their work. Design-Build
Subcontractor will impose similar requirements on its Design Consultants and Sub-Subcontractors
to pay those parties with whom they have contracted. Design-Build Subcontractor will indemnify
and defend Owner and Design-Builder against any claims for payment and mechanic’s liens as
set forth in Section 11.3 hereof, providing Design-Builder is not in breach of its contractual
obligations to make payment to Design-Build Subcontractor for its Work.
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7.1

8.1

8.2

Record Keeping and Finance Controls.

7.11.1 With respect to changes in the Work performed on a cost basis by Design-Build
Subcontractor pursuant to the Contract Documents, Design-Build Subcontractor shall keep full
and detailed accounts and exercise such controls as may be necessary for proper financial
management, using accounting and control systems in accordance with generally accepted
accounting principles and as may be provided in the Contract Documents. During the
performance of the Work and for a period of three (3) years after final payment of the Work,
Design-Builder and Design-Builder’s accountants shall be afforded access to and the right to audit
from time-to-time, upon reasonable notice, Design-Build Subcontractor’s records, books,
correspondence, receipts, subcontracts, purchase orders, vouchers, memoranda and other data
relating to the changes in the Work performed on a cost basis in accordance with the Contract
Documents, all of which Design-Build Subcontractor shall preserve for a period of three (3) years
after final payment. Such inspection shall take place at Design-Buiid Subcontracior’s offices
during normal business hours unless another location and time is agreed to by the parties. Any
multipliers or markups agreed to by the Design-Builder and Design-Build Subcontractor as part of
this Agreement are only subject to audit to confirm that such multiplier or markup has been
charged in accordance with this Agreement, with the composition of such multiplier or markup not
being subject to audit.

Article 2

Stop Work and Termination
Design-Builder’s Right To Stop Work.

8.1.1 Design-Builder may, with cause and for its convenience, order Design-Build
Subcontractor in writing to stop and suspend the Work. Such suspension shall not exceed sixty
(60) consecutive days or aggregate more than ninety (90) days during the duration of the Project.

Design-Builder’s Right to Terminate for Convenience.

8.21 In the event the Design-Build Agreement is terminated prior to its completion,
Design-Build Subcontractor shall be entitled only to payment for the work actually completed by it
at the pro rata of the price herein set 1 unless Design-Builder itself receives additional
compensation or damages on account of such termination; in which event, Design-Build
Subcontractor she e entitled to such proportion of the additional compensation or damages
actually received as is itable unaer all of the circumstances. Nothing herein contained shall
require Design-Builder to me any claim against Owner for such additional compensation or
damages in the event of termination before completion, and it is specifically agreed that the failure
of sign-Builder to prosecute any such claim against Owner shall not entitle Design-Build
Subcontractor to any claim for additional compensation or damages against Design-Builder.

822 I Builder reserves the absolute right to terminate this Agreement for its
convenience. In the event of such termination for convenience, Design-Build Subcontractor shall

entitled to payment only as follows: An amount equal to the lesser of the Agreement value of
the Work performed through the date of termination, or the actual direct costs for labor, materials,
and equipment incurred by Design-Build Subcontractor for the Work completed plus a sum equal
to te ent (10%) of such costs for home office, overhead and profit, reduced by the amount of
all payments made to Design-Build Subcontractor prior to such termination. Title to all materials
included in the computation of such costs and of all purchase orders placed by Design-Build
Subcontractor for labor and/or materials shall pass to Design-Builder upon payment to
Design-Build Subcontractor.

8.2.3 Upon receipt of notice of Design-Builder's termination for convenience, Design-Build
Subcontractor shall, unless the notice directs otherwise, immediately discontinue the Work and
placing of orders for materials, facilities and supplies in connection with the performance of this
Agreement, and shall, if requested, make every reasonable effort to procure cancellation of all
existing orders or contracts upon terms satisfactory to Design-Builder or, at the option of
Design-Builder, give Design-Builder the right to assume those obligations directly, including all
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8.3

benefits to be derived therefrom. Design-Build Subcontractor shall thereafter do only such Work
as may be necessary to preserve and protect the Work already in progress and to protect material
and equipment on the job site or in transit thereto. Should the Owner suspend the entire Work or
any part which includes the Agreement Work for the convenience of the Owner and such
suspension is not due to any act or omission of Design-Builder, or any other person or entity for
whose acts or omissions Design-Builder may be liable, Design-Builder shall notify Design-Build
Subcontractor in writing and, upon receiving notification, Design-Build Subcontractor shall
immediately suspend the Agreement Work. To the extent provided for under the Design-Build
Agreement and to the extent Design-Builder recovers such on Design-Build Subcontractor's
behalf, the Agreement price and the Agreement time shall be equitably adjusted by Agreement
Change Order for the cost and delay resulting from any such suspension.

Recourse by Design-Builder.

8.3.1 In the event that Design-Build Subcontractor defaults at any time by no eting design
permitting milestones, refusing or neglecting to supply a sufficient number of properly skilled
workmen or a sufficient quantity of materials of proper quality, or fails to correct deficient work, or
is adjudicated bankrupt, or files an arrangement proceeding, or commits any act of insolvency, or
makes an assignment for the benefit of creditors without Design-Builder’'s consent, or fails to
make prompt payment to its designers, subcontractors, suppliers and/or laborers, or fails in any
respect to properly and diligently prosecute the Work covered by this Agreement, or becomes
delinquent with respect to contributions or payments required to be made {0 any Health and
Welfare, Pension, Vacation, Apprenticeship or other employee benefit program or trust, or
otherwise fails to perform fully any of the agreements herein contained, Design-Builder may, at his
option, after giving written notice to Design-Build Subcontractor: supplement and/or correct
Design-Build Subcontractor’'s Work efforts by providing or causing to be provided any design,
engineering, labor, materials, equipment, subtrade, any other type of work or payment as may
be necessary to cure the default of Design-Build Subcontractor; and/or terminate Design-Build
Subcontractor’s right to proceed with a portion of or the remainder of Design-Build
Subcontractor’s Work in which event Design-Builder shall have the right to enter upon the
premises of the project and take possession, for purpose of completing the work included
under this Agreement, of Design-Build Subcontractor’s designs, calculations, drawings, electronic
models, permits, materials, tools, and appliances, and may employ any other person(s) or firm(s)
to finish Design-Build Subcontractor’s Work and provide the materials therefore. In the case of
termination of remainder of Design-Build Subcontractor’s work, Design-Build Subcontractor
shall not be entitle receive any further payment under this Agreement until the work
undertaken by Design-Bu in its Design-Build Agreement is finished. In the case of such
supplementation, correction or termination of Design-Build Subcontractor’s Work, Design-Builder
shall be entitled recover all expenses and damages incurred for completing Design-Build
S tractor's W including, but not limited to, the cost of: design, engineering, labor,
naterials, equipment, subtrade work, general conditions, onsite supervision, insurance, bonds,
and any payments made on behalf of Design-Build Subcontractor plus a markup of fifteen percent
on all st >xpenses and damages, hereinafter referred to collectively as Completion Costs. Such
Completion Costs shall be deducted from any payment then due or to become due to
Design-Build Subcontractor. If the unpaid balance of the amount to be paid under this Agreement
exceeds the Completion Costs incurred by Design-Builder the excess shall be paid by
Design-Builder to Design-Build Subcontractor as it becomes due under the terms of this
Agrec ., but, if the Completion Costs exceed such unpaid balance, then Design-Build
Subcontractor shall promptly pay to Design-Builder the amount by which the Completion Costs
exceed such unpaid balance and Design-Builder shall have a lien upon all Design-Build
Subcontractor’s materials, tools and appliances taken possession of, as aforesaid, to secure the
payment thereof. The notice referred to in this provision will be sufficient and complete when
handed to a supervising employee employed by Design-Build Subcontractor or when sent to
Design-Build Subcontractor at its address shown in this Agreement or sent via facsimile or e-mail
to the then current facsimile number or e-mail address of the Design-Build Subcontractor.

Any sum or sums chargeable to the Design-Build Subcontractor or any of Design-Build
Subcontractor’s affiliates, parent company, related entities or subsidiaries under any provision of
this Agreement or any other agreement with Design-Builder or any party related to Design-Builder
(except to the extent of personal injury or other damages covered by Design-Build Subcontractor’s
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8.4

8.5

8.6

insurance where Design-Build Subcontractor’s insurer acknowledges coverage and assumes all
liability), may, at the election of the Design-Builder, be deducted from any payments otherwise due
or to become due to the Design-Build Subcontractor or its payment and performance bond
surety(ies) under this or any other agreement between the Design-Builder or any party related to
Design-Builder (including any subsidiary or affiliate of Design-Builder, any entity which is at least
fifty percent owned or controlled by the owners of Design-Builder, or any joint venture in which
Design-Builder or any of the foregoing is a venturer) and the Design-Build Subcontractor with any
remaining amounts due to Design-Builder to be paid by Design-Build Subcontractor, or the
Design-Builder may pursue the Design-Build Subcontractor for such amounts and recover
damages.

Design-Build Subcontractor’s Right To Stop Work.

8.4.1 If (i) Owner fails to pay amounts due Design-Builder under the Design-Build Agreement
for Work performed by Design-Build Subcontractor, and if such failure is not due o the fault of
Design-Build Subcontractor, and Design-Build Subcontractor has not been paid such amounts
due, or (ii) Design-Builder fails to pay any amounts due Design-Build & ntractor under this
Agreement, Design-Build Subcontractor may, in addition to any other rights afforded under the
Contract Documents or at law, stop work in accordance with Section 8.4.2.

8.4.2 Design-Build Subcontractor shall provide Design-Builder with written notice that
Design-Build Subcontractor will stop work unless said failure to pay the amount is cured within
seven (7) days from Design-Builder’'s rece Design-Build Subconiractor’s notice. If
Design-Builder does not cure the problem within such seven (7) day period, Design-Build
Subcontractor may stop work. In such case, Design-Build Subcontre shall be entitled to make
a claim for adjustment to the Contract Price and the times for completion of the Work to the extent
it has been adversely impacted by such stoppage. To the extent Design-Builder’s failure to pay is
related to a dispute between the parties, the dispute will be resolved in accordance with Article 13
and the parties will continue performance in accordance with Section 13.6.

Design-Build Subcontractor’s Right tc Terminate For Cause.

8.5.1 Design-Build Subcontractor, in addition to any other rights and remedies afforded under
the Contract Documents or at law, may terminate the Agreement for cause in accordance with
Section 8.5.2 below if Design-Builder fails to cure the problems set forth in Section 8.4.1 above
within thirty (30) days after Design-Build Subcontractor has stopped the work.

8.5.2 Upon occurrence cof the event set forth in Section 8.5.1 above, and if Design-Build
Subcontractor intenc terminate this agreement then Design-Build Subcontractor shall provide
written notice to Design-Builder that it intends to terminate the Agreement unless the problem
cited is cured, or commenced (o be cured, within seven (7) days of Design-Builder’s receipt of

h notice. If Design-Builder fails to cure, or reasonably commence to cure, such problem, then
Design-Build Subcontractor shall give a second written notice to Design-Builder of its intent to
terminate within an additional seven (7) day period. If Design-Builder, within such second seven
(7) d d, fails to cure, or reasonably commence to cure, such problem, then Design-Build
Subcontractor may declare the Agreement terminated for default by providing written notice to
Design-Builder of such declaration. In such case, Design-Build Subcontractor shall be entitled to
recover in the same manner as if Design-Builder had terminated this Agreement for its
convenience under Section 8.2 of the Agreement.

Bankruptcy of Design-Builder or Design-Build Subcontractor.

8.6.1 I either Design-Builder or Design-Build Subcontractor institutes or has instituted against it
a case under the United States Bankruptcy Code (such party being referred to as the “Bankrupt
Party”), such event may impair or frustrate the Bankrupt Party’s ability to perform its obligations
under the Contract Documents. Accordingly, should such event occur:

8.6.1.1 The Bankrupt Party, its trustee or other successor, shall furnish, upon request of
the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to
perform all future material obligations under the Contract Documents, which assurances
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shall be provided within ten (10) days after receiving notice of the request; and

8.6.1.2 The Bankrupt Party shall file an appropriate action within the bankruptcy court to
seek assumption or rejection of the Agreement within sixty (60) days of the institution of
the bankruptcy filing and shall diligently prosecute such action.

If the Bankrupt Party fails to comply with its foregoing obligations, the non-Bankrupt Party
shall be entitled to request the bankruptcy court to reject the Agreement, declare the
Agreement terminated and pursue any other recourse available to the non-Bankrupt Party
under this Article 8.

8.6.2 The rights and remedies under Section 8.6.1 above shall not be deemed to limit the ability of the
non-Bankrupt Party to seek any other rights and remedies provided by the Contract Documents or by law,
including its ability to seek relief from any automatic stays under the United States Bankruptcy Code.

Article 9

Representatives of the Parties

9.1 Design-Builder’s Representatives.

9.1.1 Design-Builder designates the individual listed below as iis Senior Representative
(“Design-Builder’s Senior Representative”), which individual has the authority and responsibility for

avoiding and resolving disputes under Section 13.4 of the Agreement: (identify individual’s name, title,
address and telephone numbers)

Rick Fochtman,

3633 East Inland Empire Blvd., Suite 800
Ontario, CA 91764

909.941.5225

9.1.2 Design-Builder designat the individual listed below as its Design-Builder’s
Representative, which individual has the authority and responsibility set forth in Section 3.2 of the
Agreement: (Identify individual’s name, title, address and telephone numbers)

Cal n Carrizales, Project Manager
533 East Inland Empire Blvd., Suite 800

Ontario, CA 917

909.941.5225

9.2 Design-Build Subcontiactor’s Representatives.

9.21 De Build Ibcontractor designates the individual listed below as its Senior
Representative (“Design-Build Subcontractor’s Senior Representative”), which individual has the

rity and responsibility for avoiding and resolving disputes under Section 13.4 of the
Agreement: (Identify individual’s name, title, address and telephone numbers)

ime, Title:

Address:

Telephone No.:

9.2.2 Design-Build Subcontractor designates the individual listed below as its Design-Build
Subcontractor’s Representative, which individual has the authority and responsibility set forth in
Section 2.1.2 of the Agreement: (identify individual’s name, title, address and telephone numbers)
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10.1

10.2

10.3

Name, Title:

Address:

Telephone No.:

Article 10

Insurance and Bonds

Design-Build Subcontractor’s Insurance Requirements.

10.1.1 Design-Build Subcontractor is responsible for procuring and mainta from insurance
companies authorized to do business in the state in which the Project is located, the insurance
coverages set forth Attachment D to this Agreement, with the minimum ratings forth in said
Attachment for certain claims which may arise from or out of the performance of this Agreement
and obligations under the Contract Documents.

10.1.2 Design-Build Subcontractor shall require its n Consuliants and Sub-Subcontractors
to procure and maintain, from insurance companies authorized to business in the state in
which the Project is located, the insurance coverages set forth in Attach D.

10.1.3 Design-Build Subcontractor’s and Design Consultants and Sub-Subcontractors’
insurance coverage set forth in Attachment D shall specifically delete any design-build or similar
exclusions that could compromise coverages beca of the design-build delivery of the Project.

10.1.4 To the extent Design-Builder requires Design-Build Subcontractor or its Design Consultant
to provide professional liability insurance for claims arising from the negligent performance of
design services by Design-Build Subcontractor or the Design Consultant, the coverage limits,
duration and other specifics of such insurance shall be as set forth in Attachment D. Such policies
shall be provided prior to the commencement of any design services hereunder.

10.1.5 Prior to commencing any services hereunder, Design-Build Subcontractor shall provide
Design-Build h certificates evidencing that (i) all insurance obligations required by the
Contract Documents are in full force and in effect and will remain in effect for the duration required
by the Contract Document I (i) no insurance coverage will be canceled, renewal refused, or
materially changed unless at least thirty (30) days prior written notice is given to Design-Builder.

).1.6 Except as othierwise stated in Attachment D, the insurance policies required herein shall
list Design-Builder, and any other entities required by the Contract Documents, if any, as an
additional i ed.

10 If any of the foregoing insurance coverages are required to remain in force after final
payment, an additional certificate evidencing continuation of such coverage shall be submitted
with the final Application for Payment.

Property Insurance.

’

10.2.1 In accordance with the Design-Build Agreement, Owner or Design-Builder may procure
and maintain property insurance upon the entire Project.

Waiver of Subrogation.

10.3.1 Design-Builder and Design-Build Subcontractor waive against each other and Owner,
Sub-Subcontractors, Design Consultants, Owner’s or Design-Builder's separate contractors,
agents and employees of each and all of them, all damages covered by property insurance
provided herein, except such rights as they may have to the proceeds of such insurance.
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10.4

11.2

11.3

Design-Builder and Design-Build Subcontractor shall, where appropriate, require similar waivers
of subrogation from Design Consultants and Sub-Subcontractors and separate contractors of
Design-Builder, and shall require each of them to include similar waivers in their contracts. These
waivers of subrogation shall not contain any restriction or limitation that will impair the full and
complete extent of its applicability to any person or entity unless agreed to in writing prior to the
execution of this Agreement.

Bonds and Other Performance Security.

10.4.1 Design-Build Subcontractor shall, upon execution of this Agreement or at any time during
its performance of the Work if requested by Design-Builder, provide a 100% performance bond
and a labor and material payment bond or other performance security acceptable to
Design-Builder.

Article 11

Indemnification

Patent and Copyright Infringement.

11.1.1 Design-Build Subcontractor shall defend any action or proceeding brought against Own
or Design-Builder based on any claim that the Work, or any part thereof, or the operation or use of
the Work or any part thereof, constitutes infringement of any United States patent or copyright,
now or hereafter issued. Design-Builder shall give prompt written notice tc Design-Build
Subcontractor of any such action or proceeding and will reasonably provide authority, information
and assistance in the defense of same. Design-Build Subconiractor shall indemnify and hold
harmless Owner and Design-Builder from and again Il damages and costs, including but not
limited to attorneys’ fees and expenses awarded against Owner or Design-Builder in any such
action or proceeding. Design-Build Subcontracior agrees o keep Design-Builder informed of all
developments in the defense of such action:s

11.1.2 If Owner is enjoined from the operation or use of the Work, or any part thereof, as the
result of any patent or copyright suit, claim, or prc ing, Design-Build Subcontractor shall at its
sole expense take reasonable stej procure the right to operate or use the Work. If
Design-Build Subcontractor cannot sc procure such right within a reasonable time, Design-Build
Subcontractor shall promptly, at Design-Build Subccniractor’s option and at Design-Build
Subcontractor’s expense, (i) modify the Work as to avoid infringement of any patents, or
copyrights, or (ii) replace said Work with Work that does not infringe or violate any such patent or
copyright.

11.1.3 Sections 11.1.1 and 11.1.2 above shall not be applicable to any suit, claim or proceeding
based on infri ment or violation of a patent or copyright (i) relating to a particular process or
product of a partict manufacturer specified by Owner or Design-Builder or (ii) arising from
modifications o the Woik Owner or Design-Builder after acceptance of the Work. If the suit,
claim or proceeding is based uj events set forth in the preceding sentence, Design-Builder
shall defend, indemnify and hold harmless Design-Build Subcontractor to the same extent
Design-Build Subcontractor is obligated to defend, indemnify and hold harmless Design-Builder in
Section 11.1.1 abo

114 > gations set forth in this Section 11.1 shall constitute the sole agreement between
the parties relating to liability for infringement or violation of any patent or copyright.

Tax Claim Indemnification.

11.2 in accordance with Design-Builder’s direction, an exemption for all or part of the Work
is claimed for taxes, Design-Builder shall indemnify, defend and hold harmless Design-Build
Subcontractor from and against any liability, penalty, interest, fine, tax assessment, attorneys’ fees
or other expenses or costs incurred by Design-Build Subcontractor as a result of any action taken
by Design-Build Subcontractor in accordance with Design-Builder’s directive.

Payment Claim Indemnification.
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1.4

12.1

12.2

12.3

11.3.1 Providing that Design-Builder is not in breach of its contractual obligation to make
payments to Design-Build Subcontractor for the Work, Design-Build Subcontractor shall
indemnify, defend and hold harmless Owner and Design-Builder from any claims or mechanic’s
liens and/or stop payment notices brought against Owner, Design-Builder, Owner’s construction
lender or against the Project as a result of the failure of Design-Build Subcontractor, or those for
whose acts it is responsible, to pay for any services, materials, labor, equipment, taxes or other
items or obligations furnished or incurred for, or in connection with the Work. Within three (3) days
of receiving written notice from Design-Builder that such a claim or mechanic’s lien or stop
payment notice has been filed, Design-Build Subcontractor shall commence to take the steps
necessary to discharge said claim or lien, including, if necessary, the furnishing of @ mechanic’s
lien and/or stop payment notice release bond. If Design-Build Subcontractor fails to do so,
Design-Builder will have the right to discharge the claim or lien and hold Design-Build
Subcontractor liable for costs and expenses incurred, including attorneys’ fec

Design-Build Subcontractor’s General Indemnification.

11.4.1 Design-Build Subcontractor, to the fullest extent permitted by law, shall indemnify, hold
harmless and defend Owner, Design-Builder, their officers, directors, employees and agents
(“Indemnitees”) from and against claims, losses, damages, or liabilities of any kind wi Jever,
including attorneys’ fees and expenses, for bodily injury, sickness or death, economic loss, and
property damage or destruction (other than to the Work itself) io the extent resuliing from the
negligent or wrongful acts or omissions of Design-Buil ntractor, its Design Consultants, its
Sub-Subcontractors, anyone employed directly or indirectly by any of them or anyone for whose
acts any of them may be liable. In no event shall Design-Build’s indemnity obligations extend to
the active negligence, sole negligence or wrongful misconduct of any Indemnitee. The indemnity
rights and obligations identified in this Article 11.4.1 and elsewhere in this Agreement shall be, and
are, the only indemnity rights and ligations between Design-Builder and Design-Build
Subcontractor, in law or equity, arising out of or related to the Project that is the subject of this
Agreement or any claims asserted in relation thereto.

11.4.2 If an employee of Design-Build Subcontractor, Design Consultant, anyone employed
directly or indirectly by Design-Build Subcontractor cr anyone for whose acts any of them may be
liable has a claim against any party indemniiied pursuant to Section 11.4.1 above, Design-Build
Subcontractor’s indemnity obiigation set forth in Section 11.4.1 above shall not be limited by any
limitation on the amount of damages, comip tion or benefits payable by or for Design-Build
Subcontractor, its Design Consultants, its Sub-Subcontractors, or other entity under any employee
benefit acts, including workers’ compensation or disability acts.

Article 12

Changes to the Contract Price and Time

Jwner-Generated Changes.

12.1.1 Owner issues changes affecting the Work, Design-Build Subcontractor agrees, if

d by Design-Builder, to meet with Design-Builder and Owner to review and discuss the
changes. Design-Build Subcontractor shall only be entitled to adjustments in its Contract Price
and the times for completion of the Work attributable to such Owner-generated changes to the
extent 1-Builder actually receives such adjustments from Owner. If Design-Build
Subcontractor disputes the adjustment, such dispute shall be resolved pursuant to Section 13.3 of
this Agreement.

Design-Builder Generated Changes.

12.2.1 Changes to the Work issued by Design-Builder shall be governed by the provisions set
forth in the following sections of this Article 12.

Change Orders.

12.3.1 A Change Order is a written instrument issued after execution of the Agreement signed by
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12.4

12.5

12.6

Design-Builder and Design-Build Subcontractor, stating their agreement upon all of the following:
12.3.1.1 The scope of the change in the Work;
12.3.1.2 The amount of the adjustment to the Contract Price; and
12.3.1.3 The extent of the adjustment to the times for completion of the Work.

12.3.2 All changes in the Work authorized by applicable Change Order shall be performed under
the applicable conditions of the Contract Documents. Design-Builder and Design-Build
Subcontractor shall negotiate in good faith and as expeditiously as possible the appropriate
adjustments for such changes.

Work Change Directives.

12.41 A Work Change Directive is a written order prepared and signed by Design-Builder
directing a change in the Work prior to agreement on an adjustment in the Contract F ind/or
the times for completion of the Work.

12.4.2 Design-Builder and Design-Build Subcontract hall negotiate in good faith and as
expeditiously as possible the appropriate adjustments for the Work Change Directive. Upon
reaching an agreement, the parties shall prepare and execuie an app ite Change Order
reflecting the terms of the agreement.

Minor Changes in the Work.

12.5.1 Minor changes in the Work are changes that do not involve an adjustment in the Contract
Price and/or times for completion of the Work and do not materially and adversely affect the
Work, including the design, quality, performarnce and workmanship required by the Contract
Documents. Design-Builder may make mincr changes in the Work consistent with the intent of the
Contract Documents, provided, however, that Design-Builder shall promptly inform Design-Build
Subcontractor, in writing, of any such naes

Contract Price Adjustment.

12.6.1 The increase lecrease in Coniract Price resulting from a change in the Work shall be
determined by one or more of the following methods:

12.6.1.1 Unit prices set forih in the Agreement or as subsequently agreed between the
arties;

12.6.1.2 A mutually accepted, lump sum, properly itemized and supported by sufficient
sub ting data to permit evaluation by Design-Builder;

12.6.1.3 osts, fees and any other markups set forth in the Agreement; and

12.6.1.4 if an increase or decrease cannot be agreed to as set forth in items 12.6.1.1
through 12.6.1.3 above and Design-Builder issues a Work Change Directive, the cost of
the change of the Work shall be determined by the reasonable expense and savings in
the performance of the Work resulting from the change, including a reasonable overhead
and profit, as may be set forth in this Agreement. If the net result of both additions and
deletions to the Work is an increase in the Contract Price, reasonable overhead and profit
shall be calculated on the basis of the net increase to the Contract Price. Design-Build
Subcontractor shall maintain a documented, itemized accounting evidencing the
expenses and savings associated with such changes.

12.6.2 If unit prices are set forth in the Contract Documents or are subsequently agreed to by the
parties, but application of such unit prices will cause substantial inequity to Design-Builder or
Design-Build Subcontractor because of differences in the character or quantity of such unit items
as originally contemplated, such unit prices shall be equitably adjusted.

12.6.3 If Design-Builder and Design-Build Subcontractor disagree upon whether Design-Build
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12.7

13.1

13.2

13.3

Subcontractor is entitled to be paid for any services required by Design-Builder, or if there are any
other disagreements over the scope of Work or proposed changes to the Work, Design-Builder
and Design-Build Subcontractor shall resolve the disagreement pursuant to Article 13 hereof. As
part of the negotiation process, Design-Build Subcontractor shall furnish Design-Builder with a
good faith estimate of the costs to perform the disputed services in accordance with
Design-Builder’s interpretations. If the parties are unable to agree and Design-Builder expects
Design-Build Subcontractor to perform the services in accordance with Design-Builder’s
interpretations, Design-Build Subcontractor shall proceed to perform the disputed services,
conditioned upon Design-Builder issuing a written order to Design-Build Subcontracior (i) directing
Design-Build Subcontractor to proceed and (ii) specifying Design-Builder’s interpretation of the
services that are to be performed.

Emergencies.

12.71 In any emergency affecting the safety of persons and/or property, Design-Build
Subcontractor shall act, at its discretion, to prevent threatened damage, injury or loss. Any change
in the Contract Price and/or times for completion of the Work on account of emergency ¢ shall
be determined as provided in this Article 12.

Article 13

Contract Adjustments and Disputes
Requests for Contract Adjustments and Relic

13.1.1 If either Design-Build Subconiracior or Design-Builder believes that it is entitled to relief
against the other for any event arising out of or related to the Work or the Project, such party shall
provide written notice to the other party of the basis for its claim for relief. Such notice shall be in
accordance with specific notice requirements contained in applicable sections of the Contract
Documents and, if possible, be made prior to incurring any cost or expense. Design-Build
Subcontractor shall provide Design-Builder written notice of claims for which Owner may be
responsible in sufficient time for Design-Builder to meet its notice requirements to Owner set forth
in the Contract Documents. In the absence of any specific notice requirement, written notice shall
be given within a reasonable time, not to exceed ten (10) days, after the occurrence giving rise to
the claim for relief after the claiming party reasonably should have recognized the event or
condition giving rise to th quest, whichever is later. Such notice shall be in accordance with the
Contract Documents and s clude sufficient information to advise the other party of the
circumstances giving rise o the claim for relief, the specific contractual adjustment or relief
requested and the basis of such request. Design-Build Subcontractor shall comply with all
documentation requirements set forth in the Design-Build Agreement when submitting its claim to
Jesign-Builder.

Dispute Avciaance and Resolution.

3.2.1 The parties are fully committed to working with each other throughout the Project and
agree to communicate regularly with each other at all times so as to avoid or minimize disputes or
disagreements. If disputes or disagreements do arise, Design-Build Subcontractor and
Design Jer each commit to resolving such disputes or disagreements in an amicable,
professional and expeditious manner so as to avoid unnecessary losses, delays and disruptions
to the Work.

Disputes Involving Owner.

13.3.1 To the extent a claim, dispute or controversy arises out of, or relates to, problems caused
by Owner or for which Owner is responsible (“Owner Disputes”), such Owner Disputes shall be
resolved pursuant to the dispute resolution clause set forth in the Design-Build Agreement. Both
Design-Builder and Design-Build Subcontractor agree to cooperate in the presentation and
prosecution or defense of Owner Disputes. If, after a request for an extension of time or additional
compensation from Design-Build Subcontractor, Design-Builder believes that the event causing
the delay or additional compensation is the responsibility of Owner, then Design-Builder will
cooperate with and assist Design-Build Subcontractor in presenting a request for an extension of
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time or additional compensation to Owner. Notwithstanding the above, Design-Builder reserves
the right not to submit a claim to the Owner. In such cases, the claim shall be resolved pursuant to
Section 13.4.

13.3.2 Notwithstanding any other provisions herein to the contrary, Design-Builder and
Design-Build Subcontractor each agree to accept the relief as to a time extension or additional
compensation obtained from Owner, if any, as well as all other aspects of the final decision
following appeal or the expiration of the time for appeal, as full and final resolution of any Owner
Dispute.

13.3.3 If Design-Builder asserts a claim against Owner involving Design-Build Subcontractor,
each party shall bear its own costs for outside counsel and third-party consultants retained to
prosecute claims against Owner and for any other litigation costs.

13.3.4 If Owner contends that the Contract Documents have been breached, or otherwise
asserts a claim or set-off against Design-Builder, the party determined to be responsible for the
breach either by settlement or by the trier of fact shall be responsible for all costs occasioned by
the breach, including counsel and litigation costs. If the trier of fact fails to determine the relative
degrees of fault of Design-Builder and Design-Build Subcontracior in connection with any claim by
Owner, then Design-Builder and Design-Build Subc ctor agree that the allocation of fault shall
be determined pursuant to Section 13.4.

13.4 Disputes Not Involving Owner.

13.4.1 For any claim, dispute or controversy not arising out of, or relating to, problems caused by
Owner or for which Owner is responsible, Design-Build Subcontractor and Design-Builder will first

attempt to resolve such claim, dispuie or controversy at the field level through discussions
between Design-Builder’'s Representative and Design-Build Subcontractor’s Representative.
13.4.2 If a claim, disp or controversy cannot be resolved through Section 13.4.1,

Design-Builder’s Senior Representative and Design-Build Subcontractor’s Senior Representative,
upon the request of either party, shall et as soon as conveniently possible, but in no case later
than thirty (30) days after such a request is made, to attempt to resolve such claim, dispute or

controversy > (5) days prior {0 any meetings between the Senior Representatives, the parties
will exchange relevant information that will assist the parties in resolving the claim, dispute or
controversy.

13.4.3 If after meeting the Senior Representatives determine that the claim, dispute or

Jversy cani oe resolved on terms satisfactory to both parties, the parties shall submit
within thirty (30) days of the conclusion of the meeting by the Senior Representatives the claim,
dispute or controversy to non-binding mediation. The mediation shall be conducted by a mutually
agreeable impartial mediator, or if the parties cannot so agree, a mediator designated by the
American Arbitration Association (“AAA”) pursuant to its Construction Industry Mediation Rules.
I'ne mediation will be governed by and conducted pursuant to a mediation agreement negotiated
by the parties or, if the parties cannot so agree, by procedures established by the mediator.
Unless otherwise mutually agreed by Design-Builder and Design-Build Subcontractor and
consistent with the mediator’s schedule, the mediation shall commence within ninety (90) days of
the submission of the dispute for mediation. Persons with authority to resolve the dispute shall be
present at the mediation.

13.5 Arbitration.

13.5.1 Any claims, disputes or controversies between the parties arising out of or relating to the
Agreement, or the breach thereof, which have not been resolved in accordance with the
procedures set forth in Section 13.4 above, shall be decided by arbitration in accordance with the
Construction Industry Arbitration Rules with an arbitrator or arbitrators who are mutually agreeable
to both parties and who are experienced construction lawyers with previous arbitrator experience.
In addition, the arbitration shall be governed by the Federal Arbitration Act, rather than state
arbitration statutes and laws. In any arbitration or action between Design-Builder and Design-Build
Subcontractor arising out of or in any way related to this Agreement, and notwithstanding any
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contrary or different language or provision in the Design-Build Agreement, Design-Builder and
Design-Build Subcontractor shall bear their own attorney fees and costs in connection with any
such arbitration or action.

13.5.2 The award of the arbitrator(s) shall be final and binding upon the parties without the right
of appeal to the courts. Judgment may be entered upon it in accordance with applicable law by
any court having jurisdiction thereof.

13.5.3 Design-Build Subcontractor and Design-Builder expressly agree that any arbitration
pursuant to this Section 13.5 may be joined or consolidated with any arbitration involving any cther
person or entity (i) necessary to resolve the claim, dispute or controversy, or (ii) subsiantially
involved in or affected by such claim, dispute or controversy. Both Design-Builder and
Design-Build Subcontractor will include appropriate provisions in all contracts execute with
other parties in connection with the Project to require such joinder or consolidation.

13.6  Duty to Continue Performance.

13.6.1 In the event of a dispute between Design-Builder and Design-Build Subcontractor over the
scope of Design-Build Subcontractor’s Work under this Agreement, or any other dispute regarding
the parties’ rights and obligations under this Agreement, Design-Build Subcontractor shall follow
the written direction of Design-Builder and shall not delay, postpone or otherwise hinder the
progress of the Work. Design-Build Subcontracior shall give written notice of claim relating to any
work for which extra compensation is claimed 1in 7 days (or within a lesser time period if
required elsewhere in the Contract Documents) after Design-Build Subcontractor becomes aware
of its claim, or Design-Build Subcontractor shall be deemed to have abandoned any claim
therefore. In the event of such a dispuie, it is undersiood that Design-Build Subcontractor
reserves all of its contractual rights as it proceeds under protest pursuant to Design-Builder’s
written direction.

13.7 CONSEQUENTIAL DAMAG!

13.7.1 NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY (EXCEPT AS SET
FORTH IN SECTION 13.7.2 BELOW), NEITHER DESIGN-BUILDER NOR DESIGN-BUILD
SUBCONTRACTOR SHALL BE LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL LOSSES
OR DAMAGES, WHETHI ARISING IN CONTRACT, WARRANTY, TORT (INCLUDING
NEGLIGENCE), STRICT LIABILITY OR OTHERWISE, INCLUDING BUT NOT LIMITED TO
LOSSES OF USE, PROFITS, BUSINESS, REPUTATION OR FINANCING.

13.7.2 Notwithstanding Section 13.7.1 above, Design-Builder shall be entitled to recover against
esign-Build Subcontractor (i) any liquidated damages or offset that Owner may assess or offset
against De ilder which are attributable to Design-Build Subcontractor, even though both
arties ognize that such liquidated damages or offset may include some damages that might
vise be deemed to be consequential and (ii) any liability of Design-Build Subcontractor for
consequential damages that may be imposed upon the Design-Builder by the Design-Build
Agreement.

Article 14

Miscellaneous
141  Assignment.

14.1.1 Neither Design-Build Subcontractor nor Design-Builder shall, without the written consent
of the other, assign, transfer or sublet any portion or part of the Work or the obligations required
by the Contract Documents.

14.2  Successorship.

14.2.1 Design-Builder and Design-Build Subcontractor intend that the provisions of the Contract
Documents are binding upon the parties, their employees, agents, heirs, successors and assigns.

14.3  Governing Law.
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14.3.1 The Agreement and all Contract Documents shall be governed by the laws of the place of
the Project, without giving effect to its conflict of law principles. Both Design-Builder and
Design-Build Subcontractor shall be deemed to have participated in the preparation and drafting
of this Agreement and, therefore, in the event any term of this Agreement is determined to be
vague or ambiguous such term shall not be construed against either party to this Agreement.

14.4  Severability.
14.4.1 If any provision or any part of a provision of the Contract Documents shall be finally
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any
applicable Legal Requirements or court order, such determination shall not i or otherwis
affect the validity, legality, or enforceability of the remaining provision or parts of the provision of
the Contract Documents, which shall remain in full force and effect as if the unenforceaple
provision or part were deleted.

14.5 No Waiver.
14.5.1 The failure of either Design-Builder or Design-Build Subcontractor to insist, in any one or
more instances, on the performance of any of the obligations required by the other under the
Contract Documents shall not be construed as a waiver or relinquishment of such obligation or
right with respect to future performance.

14.6 Headings.
14.6.1 The headings used in this Agreement, or any other Contract Document, are for ease of
reference only and shall not in any way be construed to limit or alter the meaning of any provision.

14.7 Notice.
14.7.1 Whenever the Contraci Documeriis require that notice be provided to the other party,
notice will be deemed to have been validly given (i) if delivered in person to the individual intended
to receive such not (i) four (4) days after being sent by registered or certified mail, postage
prepaid to the address in ted in the Agreement, or (iii) if transmitted electronically, by the time
stated in a machine gener: onfirmation that notice was received at the number of the
intended recipient.

14.8 Amendiments.
14.8.1 The Coniract Documents may not be changed, altered, or amended in any way except in
writing signed by a duly authorized representative of each party.

14.9 Suivival.
14.9.1 Design-Build Subcontractor’s obligations under this Agreement shall not be released and
shall specifically survive the completion of all services hereunder by Design-Build Subcontractor,
final payment to Design-Build Subcontractor, and the termination of this Agreement for any
reason.

Article 15
Electronic Data

15.1 Electronic Data.
15.1.1 The parties recognize that Contract Documents, including drawings, specifications and
three-dimensional modeling (such as Building Information Models) and other Work Product may
be transmitted among Design-Builder, Design-Build Subcontractor and others in electronic media
as an alternative to paper hard copies (collectively “Electronic Data”).

15.2 Transmission of Electronic Data.
15.2.1 Design-Builder shall determine, after consultation with Design-Build Subcontractor, the
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15.3

15.4

software and the format for the transmission of Electronic Data. Each party shall be responsible
for securing the legal rights to access the agreed-upon format, including, if necessary, obtaining
appropriately licensed copies of the applicable software or electronic program to display, interpret
and/or generate the Electronic Data.

15.2.2 Neither party makes any representations or warranties to the other with respect to the
functionality of the software or computer program associated with the electronic transmission of
Work Product. Unless specifically set forth in the Agreement, ownership of the Electronic Data
does not include ownership of the software or computer program with which it is associated,
transmitted, generated or interpreted.

15.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer or
assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in
Article 4 of the Agreement. Under no circumstances shall the transfer of ownership of Electronic
Data be deemed to be a sale by the transmitting party of tangible goods.

Electronic Data Protocol.

15.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally or
otherwise, due to occurrences beyond their rea ble control or knowledge, including but not
limited to compatibility issues with user software, manipulation by the recipient, errors in
transcription or transmission, machine error, environmental tors, and operator error.
Consequently, the parties understand that there is some level of increased risk in the use of
Electronic Data for the communication of design and construction information and, in
consideration of this, agree, and shall require their independent contractors, Subcontractors and
Design Consultants to agree, fc following protocols, terms and conditions set forth in this
Section 15.3.

15.3.2 Electronic Data will be transmitted in the format determined in Section 15.2.1 above,
including file conventions and document properties, unless prior arrangements are made in
advance in writing.

15.3.3 The Electronic Data represents the information at a particular point in time and is subject
to change. Therefore, the parties shall agree upon protocols for notification by the author to the
recipient v changes which may thereafter be made to the Electronic Data, which protocol
shall also addres e duty, if any, to update such information if such information changes prior to
Final Completion of the ject.

15.3.4 The fransmitiing party specifically disclaims all warranties, expressed or implied,
uding, but limited to, implied warranties of merchantability and fitness for a particular
purpose, with respect to the media transmitting the Electronic Data. However, transmission of the
Electronic Data via electronic means shall not invalidate or negate any duties pursuant to the
applicable standard of care with respect to the creation of the Electronic Data, unless such data is
ilerially changed or altered after it is transmitted to the receiving party, and the transmitting
party did not participate in such change or alteration.

In the event the Design-Build Agreement contains a provision governing Electronic Data, and

there is a lict between the provision in the Design-Build Agreement and this Article 15, the provision in
the Design-Build Agreement takes precedence notwithstanding the order of precedence set forth in
Section 1.4.2.

16.1

Article 16
Confidential Information
Confidential and/or Proprietary Information.
16.1.1 Confidential Information is defined as information which is determined by the transmitting
party to be of a confidential or proprietary nature and: (i) the transmitting party identifies as either

confidential or proprietary; (ii) the transmitting party takes steps to maintain the confidential or
proprietary nature of the information; and (iii) the document is not otherwise available in or
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considered to be in the public domain. The receiving party agrees to maintain the confidentiality of
the Confidential Information and agrees to use the Confidential Information solely in connection
with the Project.

16.1.2 Design-Build Subcontractor may receive information from Design-Builder that is either
confidential or proprietary to either Design-Builder or to Owner. Such information shall be labeled
as confidential and/or proprietary. Design-Build Subcontractor agrees to maintain the confidential
nature of such information and to execute any such additional agreements as may be required by
Owner or Design-Builder with respect to such information.

16.1.3 In the event the Design-Build Agreement contains a provision governing Confidential
Information, and there is a conflict between the provision in the Design-Build Agreement and this
Article 16, the provision in the Design-Build Agreement takes precedence notwit iding the
order of precedence set forth in Section 1.4.2.
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Article 17

Other Provisions

171 Other provisions, if any, are as follows:

Attachment A - Contract Documents
Attachment B - Special Provisions
Attachment C - Scope of Work
Attachment D - Insurance Provisions

In executing this Agreement, Design-Builder and Subcontractor each individually represenis that it has the

necessary financial resources to fulfill its obligations under this Agreement, and each has the necessary
corporate approvals to execute this Agreement, and perform the Work described herein.
DESIGN-BUILDER: SURCONTRACTOR:

Bernards Bros., Inc. Acme Construction

(Name of Design-Builder) ‘Name of Subcontracto

(Signature) (_" Jnature)

Printed Name \ N Printed Name

Title Title
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